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SECTION 106 NATIONAL HISTORIC PRESERVATION ACT (NHPA) CONSULTATION EFFICIENCIES 

Requested Action: Urge that the Sacramento District of the US Army Corps of Engineers (USACE), in 
consultation with USACE Headquarters, the Advisory Council on Historic Preservation (ACHP), and the 
California State Historic Preservation Officer (SHPO), to prioritize development of a regional 
Programmatic Agreement to guide a more well-defined Section 106 consultation process for 
individual Section 106 undertakings. Urge the USACE to develop more consistent policy guidance 
across USACE districts though proactive consultation with the ACHP to ensure successful 
implementation of public safety infrastructure. 

Summary of Background: Section 106 of the NHPA requires Federal agencies to take into account the 
effects of their undertakings on historic properties. The Federal agency must consult with the SHPO 
and Federally-recognized Native American tribes over the potential for its actions to affect historic 
properties.  Recently, the Section 106 consultation process has become increasingly and 
disproportionately lengthy. These delays are facilitated by current regulation and policy, which would 
benefit greatly from clarification about reasonable timeframes and good-faith consultation efforts. 

 

CLARIFY SCOPE OF USACE CONSULTATIONS UNDER SECTION 7 OF THE ENDANGERED SPECIES ACT 

Requested Action: Issue a nationwide “Regulatory Guidance Letter” to USACE personnel clarifying the 
scope of Section 7 consultations in light of the Enbridge decision. 

Summary of Background: In 2015, the Court of Appeals (D.C. Circuit) issued a ruling that limits the 
USACE obligations under the National Environmental Policy Act (NEPA). This decision, Sierra Club v. 
Army Corps of Engineers (known as the “Enbridge” decision), held that the USACE is not required 
under NEPA to evaluate the upland-related impacts of a pipeline that crossed a series of waters of the 
United States. Lacking formal guidance from headquarters, some USACE districts appear to have 
“over-corrected” and are now declining to consult with the United States Fish and Wildlife Service 
USFWS in circumstances where the permits clearly will have impacts in surrounding uplands. The 
impact of regulatory uncertainty is increased permitting costs and delays due to duplicative 
endangered species permitting and increased need for use of habitat conservation plans under 
Section 10 of Federal Endangered Species Act. This problem may be augmented by the President’s 
recent executive order on waters of the United States, which will limit the scope of USACE jurisdiction 
in many instances. 
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COMPLETE REGIONAL HCPS/WETLAND PERMITS AND STREAMLINE PROJECT HCPS 

Requested Action: Direct USFWS and USACE to complete the Placer, Yolo, and South Sacramento 
Habitat Conservation Plans (HCPs) and integrated Aquatic Resource Permitting Programs within the 
next year; direct USFWS to develop a permit streamlining process for project-specific HCPs within the 
next two years; establish statutory deadlines for Endangered Species Act (ESA) permit processing, 
and; Support Section 6 funding to jump-start implementation of regional HCPs. 

Summary of Background: The Region 8 Sacramento Fish and Wildlife Office of the USFWS is the 
busiest in the United States, working on over 115 HCPs to comply with the ESA, including dozens in 
the Sacramento Valley that are critical to balancing economic development and habitat conservation 
in the region. Fully integrating wetland permitting and HCPs/Natural Community Conservation Plans 
(NCCP) is critical to the success of the landscape level conservation strategy for each of these plans. 

 

REGULATION OF PRIOR CONVERTED CROPLAND 

Requested Action: Urge the Sacramento District of the USACE, in consultation with USACE 
Headquarters (collectively “Army Corps”), acknowledge and implement the long-standing precedent 
that a prior-converted cropland becomes a wetland only when the landowner has abandoned 
agricultural uses for five years and the property meets all mandatory wetland criteria. 

Summary of Background: In 2005, the Army Corps transformed its existing regulatory framework 
regarding its Clean Water Act (“CWA”) Section 404 wetlands jurisdiction over Prior-Converted-
Croplands (“PCPs”). Instead of engaging in notice-and-comment procedures, the Army Corps 
implemented a new set of rules regarding PCPs through the issuance of Regulatory Guidance Letter 
05-06 (“RGL 05-06”). This new set of rules changed the long-standing precedent. Thus, the Army Corps 
now takes jurisdiction over the development rights on 53 million acres of prior converted croplands on 
private land and this is having an impact on the economic recovery of California’s Capital Region. 

 

CLARIFY SCOPE OF CLEAN WATER ACT 

Requested Action: Rescind 33 C.F.R. § 328.3; 80 Fed. Reg. 37054 (June 29, 2015) (“2015 Regulation”), 
which is currently under review by the U.S. Supreme Court (SCOTUS), and executive agencies 
pursuant to an Executive Order. Amend the Clean Water Act to clearly define the scope of waters and 
wetlands subject to the Act, and remove the regulatory uncertainty that currently exists with respect 
to jurisdictional wetlands. 

Summary of Background: The Clean Water Act prohibits “the discharge of any pollutant” without a 
permit into “navigable waters,” which the Act defines simply as “the waters of the United States." The 
Act does not define “wetlands;” they are regulated as “the waters of the United States” (WOTUS). 
SCOTUS has, on three occasions, considered the extent to which non-navigable waters or wetlands 
are subject to the Clean Water Act, but has been unable to develop a clear framework. This has 
substantially impeded economic development by creating a costly, time-consuming, and 
unpredictable permitting process under section 404 of the Act. Congress alone can permanently solve 
the problem by amending the Act to clearly define both “waters of the United States” and 
jurisdictional wetlands. 
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