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SECTION 106 NHPA CONSULTATION EFFICIENCIES 
 

Requested Actions:  
 With congressional support in hand, urge that the Sacramento District of the US Army Corps 

of Engineers, in consultation with Corps Headquarters, the Advisory Council on Historic 
Preservation (ACHP), and the California State Historic Preservation Officer (SHPO), prioritize 
the development of a regional Programmatic Agreement to guide a more well-defined Section 
106 consultation process for individual Section 106 undertakings.  
 

Background:  Section 106 of the National Historic Preservation Act of 1966 (NHPA) requires Federal 
agencies to take into account the effects of their undertakings on historic properties. The responsible 
Federal agency first determines whether it has an undertaking that is a type of activity that could 
affect “historic properties.” If so, it must consult with the SHPO and federally-recognized Native 
American tribes. If the agency's undertaking could affect historic properties, then the agency 
determines the scope of appropriate identification and evaluation efforts and then proceeds to 
identify historic properties in the area of potential effects and consult accordingly. Consultation may 
result in agreed-upon measures that the agency and, hence, the applicant will take to avoid, minimize, 
or mitigate the adverse effects, which becomes a condition of the Section 404 permit. Permit issuance 
cannot occur until either an agreement document is signed (if applicable) or the Federal agency 
concludes, through consultation and with SHPO concurrence, that there will be no adverse effect to 
historic properties. 
 
Over the last few years, the Section 106 consultation process has become increasingly and 
disproportionately lengthy. Despite successful efforts by the Sacramento District to improve and 
better document the consultation process, through a dedicated Section 106 coordinator, the  
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consultation timeline continues to be negatively affected by other consulting parties, including the 
SHPO and tribes. The average time to negotiate the agreed-upon mitigation measures for private-
sector development projects (which occurs after the historic properties are inventoried and 
evaluated) is 1 year for a Memorandum of Agreement and 2 years for a Programmatic Agreement.  
 
Reasons cited by the agencies for the delay are typically twofold. The first is that their workloads are 
being reprioritized by a higher authority, which leaves these MOAs and PAs to lie dormant in the 
agencies for months at a time. The second is an ill-defined tribal consultation process, which results 
in last-minute discussions of impacts to tribal resources and multiple extensions on consultation time 
periods. Many of these extensions granted by the agencies never result in changes to the project or 
impacts, which leads to unnecessary project delays, which have a direct impact on our local economy. 
 
These delays are facilitated by current regulation and policy, which largely fail to define reasonable 
timeframes and good-faith consultation efforts. In 2015, several congressional representatives 
voiced serious concern over the lack of clarity and certainty in the Section 106 consultation process 
as it relates to undertakings by the Corps, and last November, urged the Corps to prioritize the 
development of a program-level Programmatic Agreement to (1) outline and clearly define the 
consultation timelines and response times; (2) establish definitions for reasonable and good faith 
effort; (3) provide thresholds for decision-making that are consistent between Corps staff and from 
project to project; (4) contribute to better efficiency within the Corps; and (5) provide well-needed 
certainty for agencies, tribes, and the regulated community. Accordingly, we urge the Corps to consult 
with the ACHP and SHPO to develop such an agreement, which includes policy guidance and 
protocols that provide Sacramento District staff with the support they need to define what is 
reasonable and appropriate, and to ensure that historic properties are managed or mitigated in a 
timely manner and at a scale that is appropriate to the undertaking. 
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